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|!§ General thoughts to be taken:

In what juridical area are we
involved and which law does
apply ?

Place of jurisdiction ?

Is it possible to limit liability
and if so - to what amount ?

To whom and to what extent
have guarantees to be provided?

Garantieforderungen und Sicherheitsleistunge
Guarantee Requirements and Securities

STATUS OF CONVENTIONS
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Sri Lanka has Ni T ratified the 1976 London Convention (LLMC - Limitation of
Liability for Maritime Claims) - and thus also not the 1996 Protocol.

According to the 1976 LLMC the limitation fund of the MV ,,OBELIX“ was about
GBP 4,5 mio. which was equivalent to about USD 7.226 mio.

Most likely the liability of MV ,,0BELIX*“ would have to be calculated on the basis
of the market value of the vessel and the (earned) freight which was much higher.

STATUS OF CONVENTIONS

Garantieforderungen und Sicherheitsleistungen
Guarantee Requirements and Securities

It should be mentioned:

Investigations revealed that in Sri
Lanka all commercial matters should
be considered and dealt with similar to
the English Law

However, none of the parties was
prepared to agree to such an adventure!
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|
Guarantee Requirements and Securities 'l

ﬁ Guarantees general:

Cash Deposit
Letter of Undertaking
Bank Guarantee
Ship and Freight

Jurisdiction Agreement

Garantieforderungen und Sicherheitsleistunge
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* Cash Deposit:

rather seldom
capital lockup
interest earnings

takes time for collecting
money
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s
|:

% Letter of undertaking :

rather often

no lockup of capital

no / little additional costs
is soon available / issued

Problems today:

Acceptance of solvency of
guaranto’r_s_'

Garantieforderungen und Sicherheitsleistungen
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% Bank Guarantee :

today more often
binding of capital
considerable additional costs

can take considerable time
until guarantee is given

Problems today:

To find banks which are
prepared’_to_guarantee
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”ﬂ Ship and Freight :
-
value of the ship?
is any other property available ?
is any other capital available ?

Problem :

Values are less than
limitation amount

Garantieforderungen und Sicherheitsleistungen (s

=3

Guarantee Requirements and Securities

of London Admiralty Solicitors Grou

This group has agreed a standard wording of guarantees and other agreements.
The ASG STANDARD WORDING can be obtained via the internet:
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CITY OF LONDONADMIRALTY SOLICITORS GROUP - STANDARD WORDINGS
ASG1
City of London Admiralty Solicitors Group

ASG COLLISION UNDERTAKING

To:  The owners of the [ 444"

clo Messrs [X & Co]

["444"] - Collision with ["BBE"] [T May 2000]

IN CONSIDERATION of your releasing and/or reframmg from arresting. or otherwise
detaiing, or re-arresting at any time hereafter the ["BBB"] or any other vessel or property in
the same or associated ownership, management, possession or confrol for the purpose of
obtaining security m respect of your claim arising out of the above collision we hereby undertake
to pay you on demand such sum or sums as may be due to you from the owners of the ["BBB"] in
respect of your said claim either by agreement between the parties or by final unappealable
judgment of the English Courts provided always that our hability hereunder nclusive of mterest
and costs shall not exceed the sum of [figures and words].

This undertaking shall be governed by English law and any dispute ansing hereunder shall be
submitted to the exclusive jurisdiction of the English Courts.

Dated this [ 1day of [ 120[ ]
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CITY OF LONDONADMIRALTY SOLICTTORS GROUP - STANDARD WORDINGS

NOTESTO ASG 1
COLLISION UNDERTAKING

Thus undertaking (which i many cases will be given by the P&I or hull and machinery
underwriters of the vessels involved in the collision) provides security to the recipient in
respect of 1ts claims arising from the collision. The form has been designed to be used in
conjunction with the ASG Collision Jurisdiction Agreement (ASG 2).

Whereas ASG 2 1s designed as an agreement between the respective shipowners (usually
signed on their behalf by solicitors), ASG 1 is a guarantee given on behalf of one of those
shipowners by a thurd party to the other shipowner.

The intention is that ASG 2 is a flexible document capable of easy adaptation to suit the
circumstances of a particular case, whereas ASG 1 should not need adaptation.

Atftention is drawn to the fact that the stated consideration for provision of secunty has
been extended. The beneficiary of the guarantee now agrees to refrain not only from
arresting but also from re-arresting. Thas change anises from 1999 Crvil Procedure Rules
which by Part 6.7(3) now gives the claimant the right to re-arrest should his original
secunty prove to be msufficient. If the words in parenthesis dealing with re-arrest arenot [
deleted, the claimant may forfeit the right to re-arrest. p--

Garantieforderungen und Sicherheitsleistungen [
Guarantee Requirements and Securities

verel

Seite / Page 8



Trainingscamp IV
Garantieforderungen und Sicherheitsleistungen
Guarantee Requirements and Securities

Garantieforderungen und Sicherheitsleistungen
Guarantee Requirements and Securities

s
|:

i
Initial claims of MV ,,ASTERIX":

WITHOUT PRETUDICE BREAKDOWN OF CLAIMS

Ship loss
Cargo in 100 containers @ average 325,000 per

comainer
100 containers @ 2,000
20 reefer containers (@ $20,000

Laosses, consequential lossss, salvage ete.
by Port Authorities

Article 14 salvage

Taoral

Garantieforderungen und Sicherheitsleistungen
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‘& Agreed with MV ,,ASTERIX"

Letter of Undertaking

Guarantee amount

Damage to MV ,,ASTERIX*“
Salvage of vessel
Loss of use claim
Cargo claims for about 100 containers
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‘The marine business in Germany &

under the management of
ROYAL & SECURITAS
SUNALLIANCE Versicherungen
Das gute Gafiihi, gt versichert ru sein
T e P L 2507
To:  The Owners of MV “ASTERIX™ and
those paties identified in Schechule A hercto
cfo  Holmon Fenwick & Willan
Marlow House
Lioyd's Avente
LONDON EC3N 3AL
Ref.: ICG/AIIRT
[ e e i
e
COLLISION UNDERTAKING
Dear Sirs,

Re: MV "ASTERTX" - Struck by MV “OBELIX™ 19" September 1998

IN CONSIDERATION of your releasing and/or refruining from arresting or otherwise
detaining the MV "OBELIX" or any other vessel o property in the same or associated
ownership, manugement, possession or conirol for the purpose of obtaining security in respect
of your claims arising out of the shave collision we hereby undertake (o pay you on demand
such sum or sums us may he due 1o you from the owners of the MY “OBELIX" in respect of
vour said claims either by agreement between the pasties or by final judgement of the English
Counts provided always that eur liability hereunder inclusive of interest and costs shall not
exceed the sum of

USH 15.000.000,-
(say in words: United States Dollars fifieen million)

This undertaking shall be governed by English law and any dispute arising herevnder shall be
submitted ta the exclusive jurisdiction of the English Courts.

SECURITAS i}
" Bremer Allgemeine VErshenungs-AG

Bremen, 28" September 1998 L B R

frrgeio

ot & ot e

e e e i, e ek

e oo,

e e g

Garantieforderungen und Sicherheitsleistungen
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Damage to the jetty
Salvage ASTERIX
Salvage of lost Cargo and Containers

Loss of use claim of Jetty # 2
Qil pollution in the port
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lal Boutschs 52 { DoutscheBanic

Calorba 3 Aktiengesaiisehah
alomsa

29.09.98 PAGE 02
29th September 1993 '
PRIVATE & CONFIDENTIAL

Sri Lanka Ports Authority Sri Lanka Pars Authority
‘(SLPA)

LG NO. 785BGRO800462 (Cont'd)
Deas Sir,

LETTER OF GUARANTEE 785BGO9800462

o Evrry demand heretnder shall be {n writing in the fomm of the schedule snisched hereunder and
mmmsmnmvax MV “OBELIX" bearing IO No 9158577 port of registy he sche o
Bremen, while approsching he Jaya conmainer termizal No 2 (JCT No. 2) of the port of fora specific amoumi uader the hand of Chiaizman o7 Managing Dirsetor of SLPA 2nd eemifying
Colombo for berthing collided with MV “ASTERIX', cousing 1 10 heelover and rest on the st the ssid demand i in respeet of elther (1or (2) below aad has 7eached us not laber then 28th
harour basin sesbed adjacent 0 jaye conteinét iernal No. 2. 2nd thereby the MY "ASTERIX' March 1999

& said s eite obetruerion o hemhing end mevigation s the Jaya comainer terminal .

Whereas the eforesaié insident is alleged to have cassed subsiamvial loss, damage a0d expenses
the Sri Lanka Ports Amhosiy (Hereinafes called SLPA) (Esrablished under At No. 1 af

Every payment mads by the Bank in respect of this gusrantee shall be deemed to be & discharge
1579} by way of loss of profit, damage T0 propeny end oiher expemses 1 the SLPA.

sro-ento 1o the liability wnder this guarantee

AND WEEREAS e owners of the eforessid MY ASTERIX' are s2id 10 have engaged ‘This guarerse shall remain in force from the dete hereof up 1o and including the 28th March
rofessional saivars under the LLOYDS opén form. of selvage agreemens 1o salve the ship,cargo 1099,
and siores.

0D WREREAS e aloes MY “ASTERIX” whic il oc s b aved fr the TN WITNESS whereof the duly sushorized offisers of Dewtsche B Ag, Colombe Brenc
h, =
croper funcrianiag of the Taya ‘erminel s m of e e .
Bt i the mserens of he STPa. 1o save e e e Thh»lb.l;tﬂh;]“ln:ﬂ Wm:"&‘;’;ﬁ:’f on this 29th day of September in the year One
sl il 10 compacnce e comples the sebvage dpécanons i he ot e and Hund
expeditious manset .

AND WHEREAS if salvage opérasions are undertaken by SLPA such operations will incur
edditional asts and cxpenses 10 SLPA,

_AND WHEREAS SLPA has deraned MV "OBELIX"  alleging that it is legally liabie 1o
SLPA .

AND WHEREAS SLPA requires 2 Bank Guarantee in ordcr 1o release the MV "OBELIX"

ok e & .
JL.P. EDWARD

(M5) S.TH. LAPPEN
E Decie Bk AG, Colambo Sranch, dfy smnrplﬂnd a Colombe und baving s Hesd HEAD OF TRADE SERVICES SENIOR TRADE SERVICES OFFICER
(Federal R end carrying on business at Colombo
& mbywiuuh w0 pay SUAmh«mnﬁm owners of MV "OBELIX”
the SLEA inthe
mmmmwmmng US-Dallars Ten Million (USD 10,000,0007-)

GarnnTE

Deutsche Bank

20,0538 PAGE 03

i Lanks Ports Autherity

LiG NO. T4SBGOE0046? (Cont'd)

“THE SCHEDULE ABOVE REFERRED 70

{SRI LANKA PORTS AUTHORITY LETTERHEAD )

T0 THE DEUTSCEE BANK , COLOMBO

ACTING mmmz THE GUARANTEE DATED ... SLPA HEREBY DEMAND FROM YOU
THE SUM 0} BEING THE OUTSTANDING DUES TN RESPECT OF THE

LEGALLU.EHJTYOF MV "OBELIX"  ANTVOR HER OWNERS, TTEMISED A5
FOLLOWS

()LOSS E!F FROFH DAMAGE TO PORT PROPERTY AND
EXPEN! OR SUSTAINED BY SLPA (AMOUNT)

( DE{HE AS APPLICABLE)
(2) COSTS AND EXPENSES INCURREDBY SLPAIN
SALVING MV "ASTERIX"
(DELETE AS AFFLICABLE)

TOTAL DUE UNDER THIS DEMAND

CHAIRMAN OR MANAGING DIRECTOR.
SRILANKA PORTS AUTHCRITY

Déutsche Bank -

Calombo Brench.

aLoome TE
i Haid
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Bank Guarantee SLPA
Important Wording:

= hﬂ-ebypaj SLPA on bebwlf of the ownezs of MV "OBELIX” on irst
dmmdmthmmofmcmum,wd:mtndMﬂ}'mELPA.mTMmm =t

Every demand hereunder shall be in writing in the form of the schedule ettached hersunder and
Tor a specific amount under the ind of Chalman or Managing Director of SLPA and cerifying
that the said demand is in respeet of efther (Dor (2) below and has 7ached us not later then 28th
Mareh 1999,

Garantieforderungen und Sicherheitsleistunge
Guarantee Requirements and Securities

Bank Guarantee SLPA

ticularity:

Pagelof5

 THIS AGREEMENT made and’entered into between the Sti Lanka Ports Authority a
statutory budy established under the Sri Lartka Ports Authority Act No. 51 0f 1979
(herez fler called and referred to as ‘yﬂé SLPA")

o
AND »

Schiffahrtsgesellschaft MS , Blue Sky mbH & Co. KG of Bremen owners of MV “OBELIX”
(hereinafter called and referred to as “the Owners”) for and on behalf of themselves and/or
MV “OBELIX (hereinafter referred to as “the Ship).

‘Whereas on September 19, 1998 the Ship bearing IMO No. 815897 Port of Registry Bremen,
while approaching the Jaya Container Terminal No.2 (JTC No.2) of the Port of Colombo for
berthing collided with MV “ASTERIX”, causing it to heel over and rest on the harbour basin
seabed adjacent to JCT No. 2 and thereby the “ASTERIX" is said to cause obstruction to
berthing and navigation at the Jaya Container Terminal.
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The ,,Agreement of Understanding“ is directly connected to the
bankguarantee (the latter is an attachment thereto) and it provides
extensive and precise information to the parties of this ,,Agreement“ which
are SLPA and the owners of MV ,,OBELIX“

Garantieforderungen und Sicherheitsleistungen
Guarantee Requirements and Securities

It contains:
a brief prescription, what had happened,
that SLPA suffered extensive material damages / costs / loss of use,
that MV ,,ASTERIX“ has allegedly arranged for the salvage of the ship
and cargo etc. on basis of a LOF,

< that,ASTERIX* is capsized .

="
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Furthermore it contains:
» That SLPA will act on their own if all efforts of ,,ASTERIX interests fail ,
« that additional costs will arise if SLPA will arrange the salvage,

 that SLPA has arrested MV ,,OBELIX“ and it is assumed that this ship is
fully liable for all losses suffered by SLPA,

Garantieforderungen und Sicherheitsleistungen
Guarantee Requirements and Securities

Finally it also contains:
that SLPA requires a bankguarantee to release the vessel from arrest,

that the owners of MV ,,0BELIX*“ are prepared to provide a bank
guarantee without prejuce to liability and waiving of any rights,

-and that according to these and.other-good reasons-further detailed.
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IN WITh ESS WHEREOF the SLPA and the Owners have ransad their respactive
authorizs 1 representatives to sign this agreement and one other identical countarpart on
fhis tweny ninth (299 day of Septembsr 1996,

For and on behalf of the For and on behalf of the
Sri Lank: Parts Authority MV “OBELIX" and her
t Owners

J.H.P.Ratnaysks
Attorney-gt-Law

) l/-!_ ]—hngmegednh.rach;hx[ghe Wijegunawardhana

‘%/? Managinj; Diector -SLPA” gl e
H nesses
M, Frank Hutchings ©

2SI iy - e
SRR .
§ RARAWSACAM

Garantieforderungen und Sicherheitsleistungen '|
Guarantee Requirements and Securities

% Bank Guarantee SLPA

Time sequences:

Date of Collision:

Bank guarantee provided:
Reduction to USD 5.0 Mio:
Part amount USD 3.92 Mio drawn:

Reimbursement USD 3.185 Mio:
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In both guarantees to the owners of MV ,,ASTERIX“ and to SLPA a certain fund was
included for the salvage costs of the vessel. Thus the security for the salvage was
double charged.

Solution: A separate guarantee with the salvor

Garantieforderungen und Sicherheitsleistunge
Guarantee Requirements and Securities

h Salvage Guarantee MV , ASTERIX*
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Salvage eua' antee MV ,ASTERIX"

Due to the double claim for a considerable security for the salvage of
the vessel from the owners of the vessel as well as also from the SLPA

the Owners of MV ,, ASTERIX*
the salvage companies MASTER MARINER / SMIT and
Owners, H+M Underwriters and the UK P&I-Club of MV ,,OBELIX*

agreed the so called with a separate
guarantee in the amount of

Garantieforderungen und Sicherheitsleistungen |
Guarantee Requirements and Securities

“} Letter of Undertaking MV , ASTERIX*

Time sequences:

Date of Collision:

LOU provided USD 15.0 Mio:

Reduction to USD 12.0 Mio:
after agreement to pay the salvage costs

Increasing to USD 15,0 Mio:

After seaworthiness was disputed
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Other Letters of Undertaking
For Cargo interests:

Besides the 3 big guarantees (owners ,,ASTERIX®, SLPA and Salvors) in
total another 43 guarantees were provided to cargo interests. Most of them
were Letters of Undertaking and had a volume of

FILIKEH'I’INJL 10091988 Coloiba

[

CRITTCTAN T
P Factrmcra wn W 1o L it

ST
AT

[] (a1
T bkl
T iR
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h Other Guarantees

For Cargo interests:

At this stage it must be mentioned that the MV ,,OBELIX“ had been arrested again
in February 2000 in South Africa by cargo interests (“forum shopping“) when
bank guarantees of total USD 5.6 mio had to be provided.

Garantieforderungen und Sicherheitsleistunge
Guarantee Requirements and Securities

& Summary of all Securities provided

In total guarantees were provided in the amount of:

at an insured value of USD 33.0 Mio. + DM 15.0 Mio. (average r.o.e. 1,5) say
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afte

Backletters from participants of the H+M polic

After the leading Underwriter had provided 100% securities in his own name the
former VBS had contacted all participating Underwriters of the H+M policy to ask for
and to collect backletters for their respective shares.

Garantieforderungen und Sicherheitsleistungen
Guarantee Requirements and Securities

%. Conseguences

Due to the fact that the total amount of all guarantees provided to claimants were in
excess of the insured value(s) of the third party claims under the H+M policy, the
Increased Value (IV) insurers were approached and provided a back letter to the
leading H+M Underwriter in an appropriate amount.
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Further measurements taken:

As a preventive measurement the leading underwriter who had given the securities for
100% has signed a bad debts insurance in case that participating underwriters of the

H+M policy might get bankrupt until the finalization of this collision case and respective
fulfilment of obligations.

Garantieforderungen und Sicherheitsleistungen
Guarantee Requirements and Securities

& Summary:
-

Finally an overview about
guarantees provided and
actual later payments done:
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Garantieforderungen und Sicherheitsleistungen

|
Guarantee Requirements and Securities 'l

%

Many thanks for your attention
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