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Clause 24 of the DTV-Kaskoklauseln reads as follows: 
 
If the assured is under obligation to provide security for an insured loss, or if the provision of 
security for such a loss is necessary in order to prevent impending arrest, Underwriters will 
undertake to issue a guarantee in accordance with the conditions of the policy or to pay the 
required amount to be deposited. 
 
This clause 24 comprises a clarification and a amplification to § 36 ADS (Allgemeine 
Deutsche Seeversicherungsbedingungen) 
 
§ 36  Loss inflicted by legal procedures 
 
Underwriters are not liable for losses caused by legal decisions or by the enforcement thereof 
unless they are liable under the insurance terms for the claim against the Assured which was 
the object of the legal procedure. 
 
 
For better understanding I quote a part of the comment by Dr. H. J. Enge from his book 
"Erläuterungen zu den DTV-Kaskoklauseln 1978". 
 

1. Clause 24 obligates the Underwriter to the absorption of particular expenditures of the 
Assured, which are serving for the prevention of an assumed consequential damage.  
The precondition however is the commitment of the Assured to render a deposit for a 
claim, insured in the hull and machinery insurance. As a rule this will follow from 
legal requirements. 
 

2. The commitment of the Assured will in practice particularly bear on events, which 
have excited third party claims against the Assured. 

 
3. In these cases, the underwriter assumes a guarantee. If there are multiple underwriters 

involved, the leading Underwriter may submit this guarantee alone. In individual cases 
the form of the guarantee will be determined by the applicable national or 
international, procedural or material legal basis or which form of guarantee may be 
regarded as necessary. 
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In practice demands for guarantees will stem from: 
 

a) Salvage cases 
 
After completion of salvage work, particularly if the service has been carried out on the basis 
of "no cure – no pay" (e.g. Lloyd's open Form) and was successful, the salvor will demand a 
guarantee, which safeguards the payment of the services provided by him (here  also clause 
36 of the DTV-Kaskoklauseln is of importance). 
 

b) Third party claims 
 
These are normally collision cases with other ships or with fixed or floating objects. The 
owner of the damaged object will demand a sufficient guarantee, which secures the costs of 
the repairs of the suffered damages sufficiently.  
 
 
Salvage cases: 

 
If a salvage has been completed successfully on the basis of a "no cure – no pay" contract, the 
salvor has an acquired demand for an adequate remuneration. The amount of the remuneration 
has to be established according to the guidelines of article 13 of the "International Convention 
On Salvage 1989". Because this process may take some time and the owner of the salved 
vessel will want to bring the vessel back into service without delay, he has an obligation 
towards the salvor to provide sufficient security. If the owner of the vessel is hull insured 
subject to German conditions, the german underwriter has to provide the respective security 
(see above). After the receipt of the deposit or guarantee, the salvor will, relatively serene, 
look forward to the further development. Should – for whatever reasons – the owner not be 
able to pay the remuneration, he has ever the possibility to enforce his title into the guarantee. 
The form of the security to be provided is variable and can be agreed between the parties 
freely. Has a LoF been agreed and the salvor is not willing to accept security provided by the 
German leading underwriter, a guarantee of an acceptable bonding company, being registered 
in the UK, has to be deposited at Lloyd's of London. With the consent of the salvor a Letter of 
Guarantee issued by the German underwriter will suffice. Normally the guarantee text will be 
the recommended wording of the ISU (International Salvage Union): 
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Salvage Guarantee Form I.S.U.1 
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or on the basis of a Lloyd's Guarantee Form: 
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Third Party Liability 
 
Generally third party liability will be incurred, where damage has been caused culpably to a 
third party by a collision. The claimant in such a case has a claim for compensation based on 
legal liability.  
Negotiations and/or legal proceedings resulting from such events may be time consuming. 
Therefore an arrest of the relevant vessel - or as the case may be - of both vessels has to be 
avoided and guarantees have to be issued and exchanged. 
 
Indeed the demand for a guarantee is directed against the vessel and its owner, the Assured. 
However because of the policy of insurance, the hull and machinery underwriter will be the 
executing body 
 
 
For this area various options of security are conceivable: 
 
Guarantee forms:   

- Letter of Undertaking 
- Bonds 
- Bank Guarantee 
- Cash depot 

 
Which guarantee form will be implemented, depends among other things, on the following 
circumstances: 
 

1) Demand of the opponent 
2) Public profile of the leading insurer   
3) Creditworthiness / Rating of the leading insurer 

 
In the most simple case the safety desire of a beneficiary will be satisfied with a letter of 
undertaking (LoU)  
 
A LoU is a written undertaking for payment by the leading hull insurer for the case, that either 
by way of a court judgement or an amicable agreement, settlement in respect of the amount of 
indemnity has been reached. 
 
The issuance of such a letter of undertaking is an easy and a hardly time-consuming method 
for providing security. When understanding has been gained about the amount and the 
wording of the letter of undertaking (also LoG – Letter of Guarantee or LoI – Letter of 
Indemnity), the leading insurer will issue the letter for 100% of the amount claimed. Subject 
to the amount of security, the leading insurer reserves its right to collect internally counter 
guarantees from all national and international insurer, participating in the policy. Generally 
there will be no costs.  
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Such a letter of undertaking can look as follows. 
 
 
ASG 1 
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The text shown above is a recommendation of the "City of London Admiralty Solicitors 
Group" which found a broad acceptance in practice. 
 
It must be pointed out, that the "ASG 1 wording" in the present form was composed for the 
concurrent appliance of the "ASG 2 Jurisdiction Agreement". A "Jurisdiction Agreement" is 
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necessary  in order to establish definitely and unambiguously the law applicable for the 
collision proceedings. 
 
 
This agreement reads as follows: 
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The following example shows a guarantee text which applies in practice also. A "Jurisdiction 
Agreement" isn't necessary here, because in the wording it is stipulated clearly that for both 
cases, the guarantee as such and the collision, a definite understanding has been reached with 
regard to jurisdiction.  
 

COLLISION UNDERTAKING 

 

 

To: The Owners of the 

 

Dear Sirs, 

 

S.S./M.V. .............................................. 

Collision with ....................................... 

Place ..................................................... 

Date ...................................................... 

 

In consideration of your releasing and/or refraining from arresting or otherwise detaining the 

 
(A) ____________________________ 
 

or any other vessel or property in the same or associated ownership, management, possession or control for the purpose of 

obtaining security in respect of your claim arising from the above collision, we hereby undertake to pay you on demand such sum 

or sums as may be due to you from the owners of the 

 
(A) ____________________________ 
 
in respect of your said claim either by agreement between the parties or by final and unappealable judgement of a competent Court 
provided always that our liability hereunder inclusive of interest and costs shall not exceed the sum of 
 
(B) ____________________________ 
 
(say in words ______________________________________) 
 
This undertaking and this collision case shall be governed by (C) _______________________ law and any dispute arising 
hereunder shall be submitted to the exclusive jurisdiction of the (C) _______________________ Courts. 
 
The right of the owners of the 
 
(A) ____________________________ 
 
to limit their liability is not prejudiced, also this undertaking is not construed as any admission of liability. 

 
 
 
Signed this ..............................day of .......................... 200 ... 
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It succeeds not always, to arrange standard texts. Opposing lawyers in different international 
jurisdictions have their own ideas which have to be taken into account. However in most of 
the cases where an arrest of a vessel shall be avoided, or shall be released out of an arrest the 
opposing party will have the stronger arguments.  
 
 
Has the opposing side doubt on the creditworthiness of the leading insurer, they will not 
accept the letter of undertaking. In such cases there is need for" other solutions" to be found. 
The next step on the escalation-ladder would be a Bond. 
 
What is a "Bond"? 
 
In our case, a Bond is a form of debenture of a company in favour of the claimant. A Bond 
will be issued by a "Bonding Company" for a certain fee. Such a company can be an 
insurance company, which is addressing this type of trade and which has to have an adequate 
good rating. In plain words a Bond is nothing else than a letter of undertaking, which the 
"Bonding Company" issued in favour of  a claimant, after it got satisfactory countersecurity 
from the relevant hull insurer, the leading insurer or also the backguarantees from each and 
every insurer participating in the policy. 
 
The "Bonding-Company" charges a fee for its services and this fee normally ranges between 1 
and 1,5% p.a. 
 
For this purpose a "Bonding Company", for example, is the internationally working insurance 
company ACE. 
 
 
The ACE Group is one of the world's leading global commercial property insurance and 
reinsurance organizations ACE has operations in more than 50 countries and conducts 
business with clients from over 140 countries. 
 
 
ACE has offices worldwide. For our purpose, in the past, we worked together with the office 
in London. For establishing the contact and clearing the formalities, the assistance of our 
London average agent has proven helpful. 
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We are seeing here a letter of undertaking of the Bonding Company ACE in favour of the 
claimant: 
 

 
 
 
 
In principle nothing else than a letter of undertaking, but issued by a company accepted by the 
claimant  
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and here we see the backguarantee or countersecurity of a German hull insurer for his share in 
the policy in favour of ACE.  
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The Bank Guarantee 

 
 
In case also an ACE-Bond does not find acceptance and a reason for that to happen might be 
that the claimant insists on getting a security in his own legal domain into which he can 
execute at any given time, then a bank guarantee will be the right tool. 
 
As the name suggests, it is the bank which deposits the guarantee, in fact a bank at the place 
of the event, thus in the jurisdiction of the claimant. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Because of the number of the participants to this procedure alone, it is comprehensible, that a 
high degree of adjustment is necessary between the parties, to exclude misunderstandings 
from the outset. 
The purposes of the guarantee and the possible payment modalities have to be clear and for all 
comprehensibly described.  
 
Aggravating comes by, that you have to be concerned with foreign banks and whose internal / 
local method of operation also takes influence on the form of such a bank guarantee. 
 
Certainly it is not an easy task to get all this in line with the requirements of the claimant 
especially because the necessary correspondence will have to occur over different time zones. 
 
On principle the guarantor, the hull insurer, always is in a weak position, as in most of the 
cases the ship of the assured will be already arrested in a port and certainly it will be expected 
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Kaskoversicherer 
Leading  
Underwriter 

Bank in Germany 

Bank on site 

Claimant 
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by the assured, that the hull insurers comply properly with their contractual obligation to issue 
such a guarantee as fast as possible, to get the ship out of the arrest. 
 
Experience tells that arranging a bank guarantee is a time-consuming measure and a delay of 
the vessel will have to be accepted by the assured. 
 
 
The costs for this kind of guarantee is higher, because there are two banks which will charge 
appropriate dues. 
 
The following example shows the developing process of a bank guarantee, which became 
necessary for the demand of a salvage remuneration by a Turkish salvor. 
 
After completion of the salvage work, the salvor demanded from the vessel, the cargo on 
board and the bunker a bank guarantee in the amount of 3.000.000,- US $. 
 
The wording of the guarantee requested by the salvor was as follows:  
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Letter of Guarantee: 

 

 
 
 
This wording was provided to the chosen German bank by the insurer. This bank, after it had 
agreed in principle to issue such a guarantee, established contact with a Turkish correspondent 
bank and requested them in turn to issue a guarantee in favour of the salvor on basis of the 
wording above. 
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Letter of the German bank to the insurer: 
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Request of the German bank to the Turkish correspondent bank, to issue a guarantee in the 
favour of the salvor. The Turkish bank will request from the German bank a counter 
guarantee in her favour at the same time: 
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As a rule the German bank which has issued the guarantee in the first place will demand a 
respective security from its principal, the Hull and Machinery insurer. A Letter of Guarantee 
will suffice. 
 
The business was transacted as planned. Once the salvor had obtained the bank guarantee, the 
vessel was released from the arrest and could continue its voyage. After completion of the 
settlement negotiation, the agreed salvage remuneration was paid and the salvor returned the 
original bank guarantee to the Turkish bank. The Turkish bank discharged the German bank 
from their counter-guarantee and after the settlement of all dues, the case was closed. 
 
 
Next to formal requirements from the local law there are two issues, which often cause 
controversy between the parties: 
 
 
 1) The validity of the guarantee 
 
As the claimant generally will not be in a position to estimate the time it will take to come to 
an agreement in respect of the payable remuneration  he will insist on a timely unlimited 
validity of the guarantee. However Banks and Insurer prefer a timely limited validity in order 
to keep some “pressure on the kettle” and thus forcing the claimant to swift   negotiations. Do 
not forget – bank guarantees are a costly commodity. 
A solution might be to agree on a firm period, say one year as a starter, plus an option to 
extent the validity for similar periods of time if need be. 
 
 
2) Conditions for payment 
 
In this context different versions do exist, like in the example above. 
 
"….our bank undertakes to pay an amount up to US$ 3.000.000,- together with the default 
interest over the highest interest rate applied by the Central Bank of Turkish Republic 
incurred from the date of the first demand from us to the date of payment, upon presentation 
of the final judgement to be issued by the competent court of  Turkey ort he final award of 
arbitration tribunal condemning the owners of the said vessel or upon presentation of 
amicable settlement of the dispute under which the owners of the said vessel is liable to pay 
compensation,……"  
 
 
This wording is customary and acceptable, as it clearly describes, when and under which 
circumstances payment is due. 
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In contrast it will be difficult with the following version: 
 
"Notwithstanding that the period of the bank guarantee or renewal or renewals thereof is due 
to expire and the repairs are not carried out the said bank shall without any demur or 
demand, action or objection, pay to ……………… by demand draft or pay order the said 
amount of …………. And it is further declared that the bank guarantee given herein is an 
irrevocable one and shall not be revoked by any notice or otherwise." 
 
 
This wording clearly shows the irredeemable character of the bank guarantee, it further 
establishes the right of the claimant to insist on prompt payment of the guaranteed amount 
from the issuing bank without any notice and further explanation. One is committed to the 
good will of the claimant. This kind of agreement you will mostly encounter in countries with 
foreign legal system and one will by experience rarely see any remainders from the 
guaranteed amounts. One will also unfortunately not be able to defend oneself against such an 
agreement, as in most if not all of the cases the claimant, at that time of the negotiations, will 
have the vessel arrested and the assured will insist on the implementation of the conditions of 
the policy. 
 
 
The Cashdepot 

 
In seldom cases the claimant demands instead of the bankguarantee a cash depot. At this, the 
hull insurer will deposit cash or stocks at a bank in a form, where neither the bank, nor the 
claimant is allowed, to command about it alone. There has to be an understanding between the 
parties how and when payment will be effected. These conditions will have to be announced 
to the depository.  
 
In practice, the processing will be handled by the instructed bank in Germany in cooperation 
with their foreign correspondence bank. The formalities are close to those of a  bank 
guarantee, however with the difference, that here cash and/or stocks are serving as guarantee 
in  the claimant’s jurisdiction.  
 
From the view of the insurer this kind of deposit ranks on the very last position, because here 
real funds are getting locked up.  
 
 
How will the amount of a guarantee be calculated ? 

 
 
 The following procedure is accepted in practice: 
 

1) Estimated expenditure on repair including all accessory charges 
2) Estimated loss of income 
3) Surcharge of ca. 30% up to 50% on  pos. 1 and 2 
4) Estimated lawyer- and court fees/costs 
5) Interest at a market interest rate (e.g. 2 years) 
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Guarantees are unfortunately often grossly overestimated, however only very limited 
influence can be executed. 
If you on the demanding side, you should have to arrange for clarification in your own camp. 
If you are on the given side and the danger of arrest exists, or the vessel is already arrested, 
you have to absorb the toad under protest. Will money be expensed for the guarantee, one can 
try to obtain a refund for such costs which are related to a possible excess amount of the 
guarantee. 
 
 
Expenditure of time 

 
The expenditure of time necessary to put a guarantee in place is variable and is affected by 
several factors.  
 
These factors can be: 
 

1) Amount of the demand 
2) The kind of the demand, i.e. type of guarantee requested 
3) The law and jurisdiction requested 
4) Holidays, weekends overseas 
5) Communication problems 
6) or a claimant, who isn't cooperative 

 
 
 
 
 
P. Zahalka  
10.08.2009 
 

 

 

 

 

 

 


