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HAMBURG - BREMEN

Security in Hull and Machinery Insurance
by Capt.P. Zahalka

Clause 24 of the DTV-Kaskoklauseln reads as follows:

If the assured is under obligation to provide security for an insured loss, or if the provision of
security for such a loss is necessary in order to prevent impending arrest, Underwriters will
undertake to issue a guarantee in accordance with the conditions of the policy or to pay the
required amount to be deposited.

This clause 24 comprises a clarification and a amplification to § 36 ADS (Allgemeine
Deutsche Seeversicherungsbedingungen)

§ 36 Loss inflicted by legal procedures

Underwriters are not liable for losses caused by legal decisions or by the enforcement thereof
unless they are liable under the insurance terms for the claim against the Assured which was
the object of the legal procedure.

For better understanding I quote a part of the comment by Dr. H. J. Enge from his book
"Erlduterungen zu den DTV-Kaskoklauseln 1978".

1. Clause 24 obligates the Underwriter to the absorption of particular expenditures of the
Assured, which are serving for the prevention of an assumed consequential damage.
The precondition however is the commitment of the Assured to render a deposit for a
claim, insured in the hull and machinery insurance. As a rule this will follow from
legal requirements.

2. The commitment of the Assured will in practice particularly bear on events, which
have excited third party claims against the Assured.

3. In these cases, the underwriter assumes a guarantee. If there are multiple underwriters
involved, the leading Underwriter may submit this guarantee alone. In individual cases
the form of the guarantee will be determined by the applicable national or
international, procedural or material legal basis or which form of guarantee may be
regarded as necessary.

Hull securities.doc
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In practice demands for guarantees will stem from:
a) Salvage cases

After completion of salvage work, particularly if the service has been carried out on the basis
of "no cure — no pay" (e.g. Lloyd's open Form) and was successful, the salvor will demand a
guarantee, which safeguards the payment of the services provided by him (here also clause
36 of the DTV-Kaskoklauseln is of importance).

b) Third party claims

These are normally collision cases with other ships or with fixed or floating objects. The
owner of the damaged object will demand a sufficient guarantee, which secures the costs of
the repairs of the suffered damages sufficiently.

Salvage cases:

If a salvage has been completed successfully on the basis of a "no cure — no pay" contract, the
salvor has an acquired demand for an adequate remuneration. The amount of the remuneration
has to be established according to the guidelines of article 13 of the "International Convention
On Salvage 1989". Because this process may take some time and the owner of the salved
vessel will want to bring the vessel back into service without delay, he has an obligation
towards the salvor to provide sufficient security. If the owner of the vessel is hull insured
subject to German conditions, the german underwriter has to provide the respective security
(see above). After the receipt of the deposit or guarantee, the salvor will, relatively serene,
look forward to the further development. Should — for whatever reasons — the owner not be
able to pay the remuneration, he has ever the possibility to enforce his title into the guarantee.
The form of the security to be provided is variable and can be agreed between the parties
freely. Has a LoF been agreed and the salvor is not willing to accept security provided by the
German leading underwriter, a guarantee of an acceptable bonding company, being registered
in the UK, has to be deposited at Lloyd's of London. With the consent of the salvor a Letter of
Guarantee issued by the German underwriter will suffice. Normally the guarantee text will be
the recommended wording of the ISU (International Salvage Union):
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Salvage Guarantee Form [.S.U.1

SALVAGE GUARANTEE FORM 1L5.U.1

To:
Dear Sirs,
" "' Salvage
Lloyd's Standard Form of Salvage Agr t dated
1. In consideration of your refrainmg from calling for the completion of security by means of a Guarantee

in the form prescribed by the Council of Lloyd's in connection with your claim for remuneration 1 respect of

salvage services rendered to the " under the terms of Lloyd's Standard
Form of Salvage Agreement "No Cure-No Pay” dated................................., we hereby undertake to pay to you
on demand any sum or sums, together with interest and costs which may be agreed between you and the Owners
of the salved property 1n respect of which this undertaking 15 given or which may be awarded to you 1n respect of
the said salved property by an Asbitrator or Appeal Arbitrator appointed by the Council of Lloyd's under the terms
of the said Lloyd's Standard Form of Salvage Agreement "No Cure-No Pay".

2. In the event of an amicable settlement being reached, and i the absence of any agreement as to date of
payvment and mterest accruing thereafter, it is hereby agreed that payment of the settlement monies will be effected
within 28 calendar days after the date of such settlement and. in the event of non-payment within that period, we
undertake to pay. in addition to the principal sum. interest thereon at the rate of UK Base Rate plus 2 percent per
annum from and including the day after the due date for pavment specified above until and including the date

upon which payment is received and credited for value to your account with ...................... Bank
Al
3 Any monies paid by the undersigned hereunder shall be deemed to have been paid by the undersigned as

surety for the party or parties by whom your remuneration shall be payable, provided that, notwithstanding
anything heremnbefore contained, the hability of the undersigned as between the undersigned on the one hand and
vou on the other hand shall be that of a principal debtor and the undersigned shall not be released by time being
given or other indulgence shown to the party or parties hereby guaranteed or by any other act, matter or thing

whereby the undersigned. if liable as a surety only, would or might have been released.

4. This undertaking shall be governed by and construed in accordance with English Law and we undertake,
when called upon to do so. to give irrevocable mstructions to English Solicitors to accept service of proceedings
issued on your behalf against us in relation to this undertaking

5. Provided always that our liability under this guarantee shall not exceed the sum of US$ (or applicable
CULTENCY) oovoeeeeeeenn... InClUSTVE Of 1nterest and costs.

6. This undertaking 15 gIVen i FESPECT OF .ttt
Signed this. ... dayof ... 200

Authorised sighatory of
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or on the basis of a Lloyd's Guarantee Form:

For a Single Guarantor
GUARANTEE TO THE COUNCIL OF LLOYD’S AND TO THE CONTRACTORS
In connection with a

SALVAGE AGREEMENT ON LLOYD'S FORM

1. Name of Vessel

2. Date of Salvage Agreement (the “Agreement”)
3. Remuneration to which this Salvage*/Special Compensation under Convention Article 14*
Guarantee relates * delete as applicable

4. Total liability not to exceed

Property to which this guarantee relates (“The Property”):

continue overleaf if necessary

In consideration of the Contractors refraining from arresting the property or taking any other action to secure their
claim under the Agreement against the property WE, the undersigned guarantors

Name and Addresses
of Guarantor

hereby guarantee the due payment of all sums payable by the owners of the property (“the owners”) to the Council
of Lloyd's (“the Council”’) and/or the Contractors in accordance with any arbitration award or appeal award made
pursuant to the Agreement, any settlement agreement made between the owners and the Contractors relating to
the claim or which may otherwise be due from the owners under the Agreement.

Provided always that our total liability hereunder inclusive of any liability for costs expenses and interest shall in no
event exceed in aggregate the amount stated in box 4 above.

Subject as aforesaid we also agree that:

we shall pay on demand all sums so payable as if we were the principal debtor and a letter of demand signed by
any person authorised by the Council specifying the sums to be paid shall be conclusive evidence of the sums so
payable by the owners;

-

2 payment will be effected in the currency or currencies in which the owners obligations ought to have been or
ought to be discharged

3 this guarantee shall not be affected by any time or other indulgence given to the owners;

4 in the event that the total of the sums payable by the owners as aforesaid exceeds the limit stated in box 4 any
sum paid by us hereunder shall first be appropriated to discharge the owners liabilities to the Council in respect
of fees and expenses including any interest due thereon;

5 this guarantee may be enforced in the name of The Corporation of Lloyd’s or the Contractors or in their joint
names;

6 this guarantee shall be governed by and construed according to English law and the courts of England shall have

exclusive jurisdiction to adjudicate on any and all claims directly or indirectly relating to this guarantee.

The .....ccc..day of ... RS 20

12,1924 3101926 124.1950 23.2.1972
5.9.1990 1.1.1995 1.9.2000
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Third Party Liability

Generally third party liability will be incurred, where damage has been caused culpably to a
third party by a collision. The claimant in such a case has a claim for compensation based on
legal liability.

Negotiations and/or legal proceedings resulting from such events may be time consuming.
Therefore an arrest of the relevant vessel - or as the case may be - of both vessels has to be
avoided and guarantees have to be issued and exchanged.

Indeed the demand for a guarantee is directed against the vessel and its owner, the Assured.
However because of the policy of insurance, the hull and machinery underwriter will be the
executing body

For this area various options of security are conceivable:

Guarantee forms:
- Letter of Undertaking
- Bonds
- Bank Guarantee
- Cash depot

Which guarantee form will be implemented, depends among other things, on the following
circumstances:

1) Demand of the opponent
2) Public profile of the leading insurer
3) Creditworthiness / Rating of the leading insurer

In the most simple case the safety desire of a beneficiary will be satisfied with a letter of
undertaking (LoU)

A LoU is a written undertaking for payment by the leading hull insurer for the case, that either
by way of a court judgement or an amicable agreement, settlement in respect of the amount of
indemnity has been reached.

The issuance of such a letter of undertaking is an easy and a hardly time-consuming method
for providing security. When understanding has been gained about the amount and the
wording of the letter of undertaking (also LoG — Letter of Guarantee or Lol — Letter of
Indemnity), the leading insurer will issue the letter for 100% of the amount claimed. Subject
to the amount of security, the leading insurer reserves its right to collect internally counter
guarantees from all national and international insurer, participating in the policy. Generally
there will be no costs.
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Such a letter of undertaking can look as follows.

ASG 1

ASG1
City of London Admiralty Solicitors Group

ASG COLLISION UNDERTAKING

To:  The owners of the ["4.44"]

c/o Messrs. [X & Co.]

["44.4"] - Collision with ["BBB"] [7 May 2000]

IN CONSIDERATION of your releasing and/or refraining from arresting, or otherwise
detaining. or re-arresting at any time hereafter the ["BBB"] or any other vessel or property in
the same or associated ownership. management, possession or control for the purpose of
obtaining security in respect of your claim arising out of the above collision we hereby undertake
to pay you on demand such sum or sums as may be due to you from the owners of the ["BBB"] in
respect of your said claim either by agreement between the parties or by final unappealable
judgment of the English Courts provided always that our liability hereunder inclusive of interest
and costs shall not exceed the sum of [figures and words].

This undertaking shall be governed by English law and any dispute arising hereunder shall be
submitted to the exclusive jurisdiction of the English Courts.

Signed ..o

Dated this [ ] day of [ 120[ ]

Amended 02/07
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NOTESTO ASG 1
COLLISION UNDERTAKING

L. This undertaking (which in many cases will be given by the P&I or hull and machinery
underwriters of the vessels involved in the collision) provides security to the recipient in
respect of its claims arising from the collision. The form has been designed to be used in
conjunction with the ASG Collision Jurisdiction Agreement (ASG 2).

2. Whereas ASG 2 is designed as an agreement between the respective shipowners (usually
signed on their behalf by solicitors). ASG 1 is a guarantee given on behalf of one of those
shipowners by a third party to the other shipowner.

3. The intention is that ASG 2 is a flexible document capable of easy adaptation to suit the
circumstances of a particular case, whereas ASG 1 should not need adaptation.

4. Attention is drawn to the fact that the stated consideration for provision of security has
been extended. The beneficiary of the guarantee now agrees to refrain not only from
arresting but also from re-arresting. This change arises from 1999 Civil Procedure Rules
which by Part 6.7(3) now gives the claimant the right to re-arrest should his original
security prove to be insufficient. If the words in parenthesis dealing with re-arrest are not
deleted. the claimant may forfeit the right to re-arrest.

Reviewed 02/07

The text shown above is a recommendation of the "City of London Admiralty Solicitors
Group" which found a broad acceptance in practice.

It must be pointed out, that the "ASG 1 wording" in the present form was composed for the
concurrent appliance of the "ASG 2 Jurisdiction Agreement". A "Jurisdiction Agreement" is
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necessary in order to establish definitely and unambiguously the law applicable for the
collision proceedings.

This agreement reads as follows:

ASG2
City of London Admiralty Solicitors Group

ASG COLLISION JURISDICTION AGREEMENT

[""44.4"] Collision with ["BBB"] [7 May 2000]

IT IS HEREBY AGREED between the owners of the above vessels as follows:-

A. The claim of each party, including the question of limitation of liability, shall be
determined exclusively by the English Courts in accordance with English law and
practice.

B. The undersigned will accept service of the other party's proceedings (including any
limitation proceedings) on behalf of their respective clients/principals.

(e Each party will provide security in respect of the other's claim in a form reasonably
satisfactory to the other. [Each party agrees to waive its right to re-arrest granted under
any statutory enactment of the Arrest Convention 1999.]

D. The owners of the ["444"] hereby warrant that the registered owners of the ["444"] at
the time of the collision were [insert owners name] of [insert owners registered
address] and that the ["4.4.4"] was not demise chartered out at such time.

E. The owners of the ["BBB"] hereby warrant that the registered owners of the ["BBB"] at
the time of the collision were [insert owners name] of [insert owners registered
address] and that the [ "BBB"] was not demise chartered out at such time.

F. This agreement shall be governed by English law and any dispute arising hereunder shall
be submitted to the exclusive jurisdiction of the English Courts.

SIZNEd oo SIZNEA oo

Solicitors Solicitors

For and on behalf of the owners of [“444 "] For and on behalf of the owners of ["BBB"]

Dated this[ ] day of [ 120[ 1.

Reviewed 02/07 2
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NOTES TO ASG 2
COLLISION JURISDICTION AGREEMENT

This agreement is intended to allow claims arising from a collision to be dealt with by the
English High Court by reference to English law. which thus excludes English private
international law. In practice such claims will be dealt with by the Admiralty Court
which is a specialist court which forms part of the High Court.

ASG 2 is designed to be adapted to the particular circumstances of the case: see notes to
ASG.

Normally the form of the security which will be provided in accordance with paragraph
C. of this agreement will be an undertaking in the form of the ASG Collision
Undertaking (ASG 1).

The second sentence of paragraph C is new and should be carefully considered. See
Note 4 to the Notes to ASGL.

It is important when using this form (as with many of the ASG forms) to ensure that the
names inserted as the registered owners of the vessels involved are correct. This may
require careful investigation where the vessels have been chartered or where they have
changed ownership between the date of the collision and the date on which the
undertaking is given.

Reviewed 02/07 1
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The following example shows a guarantee text which applies in practice also. A "Jurisdiction
Agreement" isn't necessary here, because in the wording it is stipulated clearly that for both
cases, the guarantee as such and the collision, a definite understanding has been reached with
regard to jurisdiction.

COLLISION UNDERTAKING

To: The Owners of the
Dear Sirs,

S.SUMV. i

In consideration of your releasing and/or refraining from arresting or otherwise detaining the

A)

or any other vessel or property in the same or associated ownership, management, possession or control for the purpose of
obtaining security in respect of your claim arising from the above collision, we hereby undertake to pay you on demand such sum

or sums as may be due to you from the owners of the

A)

in respect of your said claim either by agreement between the parties or by final and unappealable judgement of a competent Court
provided always that our liability hereunder inclusive of interest and costs shall not exceed the sum of

B)

(say in words )

This undertaking and this collision case shall be governed by (C) law and any dispute arising
hereunder shall be submitted to the exclusive jurisdiction of the (C) Courts.

The right of the owners of the

A)

to limit their liability is not prejudiced, also this undertaking is not construed as any admission of liability.

Signed this ......ccceeevveeeinenne. day of ..ocoveeeiieeiien 200 ...
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It succeeds not always, to arrange standard texts. Opposing lawyers in different international
jurisdictions have their own ideas which have to be taken into account. However in most of
the cases where an arrest of a vessel shall be avoided, or shall be released out of an arrest the
opposing party will have the stronger arguments.

Has the opposing side doubt on the creditworthiness of the leading insurer, they will not
accept the letter of undertaking. In such cases there is need for" other solutions" to be found.
The next step on the escalation-ladder would be a Bond.

What is a "Bond"?

In our case, a Bond is a form of debenture of a company in favour of the claimant. A Bond
will be issued by a "Bonding Company" for a certain fee. Such a company can be an
insurance company, which is addressing this type of trade and which has to have an adequate
good rating. In plain words a Bond is nothing else than a letter of undertaking, which the
"Bonding Company" issued in favour of a claimant, after it got satisfactory countersecurity
from the relevant hull insurer, the leading insurer or also the backguarantees from each and
every insurer participating in the policy.

The "Bonding-Company" charges a fee for its services and this fee normally ranges between 1
and 1,5% p.a.

For this purpose a "Bonding Company", for example, is the internationally working insurance
company ACE.

The ACE Group is one of the world's leading global commercial property insurance and
reinsurance organizations ACE has operations in more than 50 countries and conducts
business with clients from over 140 countries.

ACE has offices worldwide. For our purpose, in the past, we worked together with the office
in London. For establishing the contact and clearing the formalities, the assistance of our
London average agent has proven helpful.

adknvercicherer

Leadingr
Underwriter

Bonding Company

l

Claimant

v
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We are seeing here a letter of undertaking of the Bonding Company ACE in favour of the
claimant:

ALL Surrspean e Lol S e v O e el 1

e =4I ED LA TR0 e
A1 EBulging

LS fempenihil Siene
. L eias
aCe 2UErgpe T

ASG COLLISION UNDERTAKING

To: Z Cwerzees Indusins Minerals SAE

[t} Messrs. C Saluticrs Lid
Galleny 4
The Licyds Bisikding
Landon

EC3V 1LP

“OXL SULTAN" - Collision with "ISN BATOUTA" 9 March 200%

IN CONSIDERATION of your refeasing and/or selvaining from arresbing, of alwanwise celaring, or re-
aresling & any lime hereafler the “OXL SULTARN' or any other vessel o property in fhe same or
associabed awnorship, managerment, posseseon or cortrol of the cwners andlor bareheat chanerers of
the "QRL SULTAN for re purpose of chitaining security = respect af your claim ansing eut of the abave
woliion wa, Ace Eurnpean Group Limibed, hereby undertz«e o pay you on cerrand suech sum or sams
a5 rEy b due 1o you from the owners asdiar bareboat ciharlerors of the "OXL SULTAN in respect of
Vo' sag clam gither by agreement betwesn the perles o oy fing unappealable judgmest ot the
Erglizh Courds provided always thal our Bability Hereunder inclusive of interes! and costs shall not
exceed the sum of UBS400,000 ¢ US Dallars Four hundred thausand)

Trils leter of undertaking is gnen without grepudics o any and all legal rghte or defences which ihe
paners andioe narabost shadessrs rmay haus ander the appinabls stariee o fles of e,

Thig undetaking ahall e governed by Englsh law and 3y dispute anisng hengunder shall b submiited
10 the exzusiva jussdiction of the English Courds

Signed or benall of ACE Eurcnean Group Limies this 115 day of May 2008,
Hy:

o P .'-.-g,-{'-r_";.’z
i
Aulhorised Sgnatary
ACE Guarartes Mo 45LEKR0425G

In principle nothing else than a letter of undertaking, but issued by a company accepted by the
claimant
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and here we see the backguarantee or countersecurity of a German hull insurer for his share in
the policy in favour of ACE.

FINERVA

WERSICHERYNRGS -AKT ENGESELLECHAFT

ol {'L'-rrl::in H‘H..

Aes P
FAMERS v - Fostiaen 1061 47 - 8061 Breman HC A 38108 Brarvar
il &

Tdsion: 4 21}

i:. Fedefauc §04 21} ]
‘6‘“-3’ Tl minersRdaneic 0n

¢ PLETTEL mvrs MEw el vag ge

[
B . R B ver | arwiessims
To: ACE Evropean Groop Limited 1T 250 SO0 )

Hip, 1004 BE 002

he 2ehen hie: Machiichi g Taahen | Tewkon E
Edpar Skandera 3 Ape] 2009
Tel.: 59859 - 31

Guarantee

Al the request of the Assured and in consideration of your executing snd delivering s Guarantas
w the owners of the carge laden on the MO SIBN BATOUTA™ al the time of the collision in
question 1o release or prevent the arrest of the M “OXNL SULTAN™ s g result of an alleged
collision om 9", March 200% in the Red Sea, we agree to indemnify you and hold you harmless
in respect of any and all loss, damages, claims, costs and expenses which you may incur by
regson of your having furnished the aforesaid Guerantee and we do funther agree that we shall
immediziely pay vou, upon vour demand, the amount of any claim which vou may receive ander
and by reason of having issued the aforesaid Guarantee,

Cur aggregate liability in any event shall not exceed USD 80000 plus interest and charges,

This sgreement shall be governed by English Law, and withoul prejudice 1o yeur right w
institute procesdings in eny other jurisdiction, the High Court of Justice in London shall have
jurisdiction 1o hear and determine any action brought by you o enforce the provisions hereuf,

W will instruct English solicnors o accept service of any proceedings commenced by vou
gaginst us in the High Court of Justice in London.

Bremen, 30" Aprl 2009

MINERWVA
Versicherungs-Aktiengesellschafl

CEC tneral Manager

Weasigander gas fdEoaas: e Berilage - vorshret Boen Mamn, Mac F Segamann
Sir: Bremen - Hansesnegsior Bmmean . HRE 4548
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The Bank Guarantee

In case also an ACE-Bond does not find acceptance and a reason for that to happen might be
that the claimant insists on getting a security in his own legal domain into which he can
execute at any given time, then a bank guarantee will be the right tool.

As the name suggests, it is the bank which deposits the guarantee, in fact a bank at the place
of the event, thus in the jurisdiction of the claimant.

ackavercicherer

Leading
Underwriter

Bank in Germany

i

Bank on site

l

Claimant

v

Because of the number of the participants to this procedure alone, it is comprehensible, that a
high degree of adjustment is necessary between the parties, to exclude misunderstandings
from the outset.

The purposes of the guarantee and the possible payment modalities have to be clear and for all
comprehensibly described.

Aggravating comes by, that you have to be concerned with foreign banks and whose internal /
local method of operation also takes influence on the form of such a bank guarantee.

Certainly it is not an easy task to get all this in line with the requirements of the claimant
especially because the necessary correspondence will have to occur over different time zones.

On principle the guarantor, the hull insurer, always is in a weak position, as in most of the
cases the ship of the assured will be already arrested in a port and certainly it will be expected
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by the assured, that the hull insurers comply properly with their contractual obligation to issue
such a guarantee as fast as possible, to get the ship out of the arrest.

Experience tells that arranging a bank guarantee is a time-consuming measure and a delay of
the vessel will have to be accepted by the assured.
The costs for this kind of guarantee is higher, because there are two banks which will charge

appropriate dues.

The following example shows the developing process of a bank guarantee, which became
necessary for the demand of a salvage remuneration by a Turkish salvor.

After completion of the salvage work, the salvor demanded from the vessel, the cargo on
board and the bunker a bank guarantee in the amount of 3.000.000,- US $.

The wording of the guarantee requested by the salvor was as follows:
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Letter of Guarantee:

KIYI EMNIYETI GENEL MUDURLUGU
(GENERAL DIRECTORATE OF COASTAL
SAFETY )

Address: Meclisi Mebusan Cad. No:l4 Kat:s
SALTPAZARI / ISTANBUL

LETTER OF GUARANTEE

In consideration of your releasing and refraining from arresting and/ or obtaining
any preceutionary attachments/ judgements over motor vessel SOUTHGATE
with IMO Mo, 8129917 andfor any other assets owred by the Owners or
Manzgers of the above vessel in respect of the salvage assistance performed by
Kyt Emniveti Genel MOdirigl (General Directorate of Coastal Safety) on 25
December 2007 over SOUTHGATE with IMO No. 8129917 and her cargo and
bunker on board and for freight our bank undertakes to pay an amount up to
USD 3,000,000.- (threemillion US Daellars) together with the default interast aver
the highest Interest rate applied by The Central Bank of Turkish Republic incurred
from the date of the first demand from us to the date of payment as co-
guarantor with Messrs Associated Bulk Carriers Ltd., Monrovia, Liberia as Owners
of SOUTHGATE with TMO Mo, B129517, upon presentation of the final judgement
to be Issued by the competent court of Turkey or the final award of arbitration
tribunal condamning the Owners of the seid vessel or upon presentation of
amicable settiement of the dispute under which the Owners of the said vessel is
llable to pay compensation, to be signed by the authorized persons of the
parties.

This final letter of guarantee has been issued definitely and for an unlimited
period of time.

Yours sinceraiy,

This wording was provided to the chosen German bank by the insurer. This bank, after it had
agreed in principle to issue such a guarantee, established contact with a Turkish correspondent
bank and requested them in turn to issue a guarantee in favour of the salvor on basis of the
wording above.
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Letter of the German bank to the insurer:

Har i wooa” - |
Z0199 Premen q OPY
GERMARY

Bremen, 28, Dezember 2007 |

Thre Refarenz omi _
sehr unchr:er-.

wir danken Ihmen Sir lhresn heotiges Roftrag, den wir anterc
pacnstehender DOE-Hummer und gemass Andagen ausgelihrs hpoen.

Diesem Yertragsabschluss 1Zeden, wie wereinbart, bie lhnen be-
xanmben  Bedingungen £Qr cags Afalgeschalt™ zu Grunde, die im
dbohigen in deder wnEerver Geschafrsstelien cingeaghan warden
k#mmen und Inpen enf Wunscn nechmals pegesandt werden,

Thr Schraiben vom . 23, Dezenpsr 2007
Unsara Relerans o DOK-eB0aB3
huftraggeber i Sie melbst
Avisierende Hank . Tekabil Bankazl A.H.

puyzkdere Cad Ho.o B3
34383 Maslak,
Iztanbil, TURHKIYE

BogiinEtigter ; EIYI EEMIYETI GEKEL WUCURLUGD
General Direct, of Coastal Bafety
Merclisi Mebusan Cad,Wo.ld
Salipazari f Istanbul TORKEI

Setrag PO = I T ] [T o A L
98BI MILLLONER UWD 0,100

Glltig ab . 8, Dezembhes 007
Kemri@eional unt Spegen o

Gip Eizbachung nebst Delastung UNESDer Gebuhren und Spesen er-
folygt SARATAL.

Bitte beachtesn Bie, dass die Garantio, avigrungd der Zavanbielest-
wergeben, Wit siner unbefziasteten Ritckhaftuong herausselegt warde
pmd gomit erst nach Enthaflung der huslandsbank aus Trrem Zoligo
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Larpe + Scheaslas BG, GRERHERY 20, Degeniez 2007 -z-

ausgehucht Werden kann,

o ARRE LT H'Fﬂwﬂﬁﬁﬁh

ir gehen davan ans, dass fur dieses Avral die Tor die Rusfuhr won
Waren gelbtenden kriegswaffenkontrellrechtlichen bew, aubenwirz-
somaftliches Bestimmongen gemall Paragramb 5C ARV (Landerliste K1,
ol auch die Sovkott-Bestimmungen gendd Paragraph A ARV singe-
halten warden:.

Terner warweisen wir acf eine eventuelle Meldepflioht gemdld RHEV.
Extoilen Sie ung bitte Lhopbime dndniz alb dem lnnalt wnd
Wartlagt der von uns auscestellten verpilichtung dursh Rock-
sandung der rochbsgiliig cegengezeichneten Bopie dlieser hus-

fonrongspne=ige wnd Hople fer Garantie.

filr mwentuelle RBockfragen wenden Sie sich bilte direkt and
Brsger Spils (Tel. 0421 5 E3B03 - 300 oder Fax 0421 ¢ 3603 - 33000

ik frovomillchen Griden

B AMEN D E WX i E ¥ E R
ktiengesell
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Request of the German bank to the Turkish correspondent bank, to issue a guarantee in the

favour of the salvor. The Turkish bank will request from the German bank a counter
guarantee in her favour at the same time:

ZES1ES0T-13:22:20 HPLOE0DOE- 3241 =00 0008 H

e rmEa R ——— . Instance Typse and Transmigglom -----===--=----
porificarisn (Transmission) of Original sent to SWIFT [RH]
Network Delivery Stacus : wmtwork Bok
Fricrity/Delivery 1 Wermal
Mepsage lDput Refersnce ¢ 1318 G71Z22BHEEIMERZANAETRACL3D42E
------ rmrmmmmmemammm e mmmm e MAEAAE HOAdEL -s-smnssmeso-ssmsmomosoons
swift Imput 1 FIR 760 Garancis
Epnder 1 HEELDE23XXX
BANFHATS KEELMEYER ARG
BREMEN 0E
Receiver 1 TEKETRISXNHK
TEXETIL EANEMSI A.5.
IETANIUL TH
MITR : CR-027213B01L1
e mmEREs———ASSE Magppge Text =-wem------osssm-----Ssmmoms
#7: Folge von Insgesamt
/1
20y Deferens der Transaktiom
Co¥-E00ERT
23;: Zusaetzliche Identifikation
REQUEST
20: Datum
g7i22e
400: Anwendbare Richtlinien
IKE
270 Einzelheiven zu der Gerantie
URGEKT - URGENT - TURGENT - URGENT - URGENT

L ATTH .1 MR. HALIT DOEVER / INTERM. RELATLICHNE GQROUF  OR
MR. FEY¥ZI ERCIN

FLEREE ACT IMMEDIATELY. THRMES A LOT.
Dear Sirs,

We, hereby, rogqueet you to issue, under ouf full responaibility
and againet our uncoaditicnal and irrevomable coufter guiranltec
with the shewe meoticned nuabsr a guarantee Loz TS0 3,000,000, 00
Favouring below mentioned beneficiary as per following Lext.

lisant =
ierr-mhk.eit. 5-E

ZE199 Ereman
GERMANT

Bennficiacy
EI¥T EMWIYET! SENEL MUDURLUOGT
General Direct. of Coastal Safety
wecliph Mebupan Cad. Mo, ld
galipazari [/ Istanbul TURREEIL

' ' Reference : HOMREF

Ameume ¢ USD 3.000.000,00
THREE WILLICH AND 0,100

QUOTE
in mengideraticn of your releasing and refraining from arceeting
and/ or cbbsiging any precautionary atbachmgnts/ judoepents oVaEr
motor weasel and/ or any obher
aspats cwned by the Cwnera or Managezs of the above wvessel in
respect of the salvage asslstance perfcamed by Kiyz Emniyati
oenel Medurlugu {Gepersl Dirsororate of Coss fety] on 28
Decenbear 2007 over and her cargo
and bunker on board and for freight our bank undertakes too pay
sn amount up Eo USD 3,000,000, - %tb.r:zmi‘_li:-r. us Dollare)
rogetker with the default imterset over the highest interest Tebe
applied by the Cemtral Bank of Turkiah Republic incurved from the
date of the first demand from us to the date cf peyment as oO=
uaranbtor with

on pia-
geptatien of the final judgement to be issued by the competent
court of Turkey or bhe [inal award of arbicraticon tribumal con-
demning the Owners of the gaid vesgal or upon presentation of
apicsbla sectlement of the dispute under wihich the cwners af the
tmid weasel is liable te pay compensation, to be gigned By Lhe
authorized peresnes of the partlies.

This final letter of guarantes has been isousd definicely and fox
an unlimited peried of time,

¥ours faithPully,
URQUDTE
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2718 07-0%:22:01

-

HP305000K- 3241~ G0000E

Efditienal conditicne and gounTeEr gUATATTEE:

19 We have learned that the guarantee hss te be ispued shating
tallowing paragoepi:

guoTe
Thia letter of guarontes hes o be isaued in acocrdance with
the counter guarantes r=f: ... deted .., of ... [WAME OF BRME,

ATDAES3), which im on the approved banks 1lst iasced by khe
Turkish Republie Prime Mindetry [Treacury and Fooelgn Tnder -
sECTELATY} .

UWOUGTE

Plsages afd che parzgsaph accordingly.

B3

Ua hereby cenficm that we will pay you immedlately withoub any
cupteetation upom Teceipt of your firer clalm for non-payment
af AdoCumEncE ot due date, esegklished eicher in woicing or by
cable or telex/SWIFT atb your fele opticm up o the sum of DSD
:.046.986, 00 this counter guarantee being in euppert of your
FUEFANLEE .

Lk »

Ay payment made hersunder shall be mada free and Slear of and
vithout deducticns for or on accoust of amy present oF futuse
caxes, levies, impoate, duties, charges, fees, deductions of
withholding «f any naturs whatscpwer and by whormsopver Lopo-
ged

4! Our soenber cearanter shall net be discharged or effected Dy
any ack or cmisoica by ue oF any othey circumesance whaeh, bub
for this provision, would discharged or sffect cur lisbkilivy
herecnder,

5} Our counter guarantes ie unlimited in time unlerR we recelve
your final and wncondibional release thereunder .

é) ZuT DounbRr guarantes ig gowerned by and shall be constroed in
azeordance with the lawse and regulabicns of Turkey.

71 We coafirs ERab thers are no sestriscione for che fsavspnes of
thip guarantee and for settlement of any claim made Lhere-
vrder |

&} Me further confirm ehat your original guarantee will be
collected by applicant's law offioe Dy one of the fallowling
FETROLE !

- ahmes Cegler Coskunsw
= Burzhk Gokae CAWLE

- Hande Heskin

- Herysam Ipeklioglu

- Beda ¥agodl

- Meliga Surecu

Please inforn we whiecn peregn of your bank has o be contacted
by mpplicant's law te gollect che original guarantes,

a] cawus + CeoekunAa Law Ficm
Siramelviler Caddesi
¥, 49 Zat 4 Daire 10
Takpim Istanbul
Phome: +%0 2L2 Z45EE02
GEM: +50 532 3554351
Fax: +5%0 212 RAELEM4G
E-mail: caglar ab cavia-coRRUTEL.oonR

ig authorised te act for and on behkall of the applicant,
MEEETE. Lampwe - Schwartze HE, Boemen, GERMANY.

If any further details cegasding Lhe bBeneficiasy ara in nesd
plaase cemtast Nr. Ahmet Caglar Coskuneu dizectly.

131 He herely confizm that Lhe criginal guasencec documens had
e e iggned in Turkieh. Pleaes fuznish wa with two copies
of an English branalabicn for our £1lea,

il:l: vour charges in thie ceanecticon are for afe of applicant.

‘i‘na_r,.j-; you for your kind aselatancse.



VEREIN HANSEATISCHER TRANSPORTVERSICHERER e.V. Page 21

As a rule the German bank which has issued the guarantee in the first place will demand a
respective security from its principal, the Hull and Machinery insurer. A Letter of Guarantee
will suffice.

The business was transacted as planned. Once the salvor had obtained the bank guarantee, the
vessel was released from the arrest and could continue its voyage. After completion of the
settlement negotiation, the agreed salvage remuneration was paid and the salvor returned the
original bank guarantee to the Turkish bank. The Turkish bank discharged the German bank
from their counter-guarantee and after the settlement of all dues, the case was closed.

Next to formal requirements from the local law there are two issues, which often cause
controversy between the parties:

1) The validity of the guarantee

As the claimant generally will not be in a position to estimate the time it will take to come to
an agreement in respect of the payable remuneration he will insist on a timely unlimited
validity of the guarantee. However Banks and Insurer prefer a timely limited validity in order
to keep some “pressure on the kettle” and thus forcing the claimant to swift negotiations. Do
not forget — bank guarantees are a costly commodity.

A solution might be to agree on a firm period, say one year as a starter, plus an option to
extent the validity for similar periods of time if need be.

2) Conditions for payment
In this context different versions do exist, like in the example above.

"....our bank undertakes to pay an amount up to US$ 3.000.000,- together with the default
interest over the highest interest rate applied by the Central Bank of Turkish Republic
incurred from the date of the first demand from us to the date of payment, upon presentation
of the final judgement to be issued by the competent court of Turkey ort he final award of
arbitration tribunal condemning the owners of the said vessel or upon presentation of
amicable settlement of the dispute under which the owners of the said vessel is liable to pay
compensation,...... "

This wording is customary and acceptable, as it clearly describes, when and under which
circumstances payment is due.
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In contrast it will be difficult with the following version:

"Notwithstanding that the period of the bank guarantee or renewal or renewals thereof is due
to expire and the repairs are not carried out the said bank shall without any demur or
demand, action or objection, pay fto .................. by demand draft or pay order the said
amount of ............. And it is further declared that the bank guarantee given herein is an
irrevocable one and shall not be revoked by any notice or otherwise."

This wording clearly shows the irredeemable character of the bank guarantee, it further
establishes the right of the claimant to insist on prompt payment of the guaranteed amount
from the issuing bank without any notice and further explanation. One is committed to the
good will of the claimant. This kind of agreement you will mostly encounter in countries with
foreign legal system and one will by experience rarely see any remainders from the
guaranteed amounts. One will also unfortunately not be able to defend oneself against such an
agreement, as in most if not all of the cases the claimant, at that time of the negotiations, will
have the vessel arrested and the assured will insist on the implementation of the conditions of
the policy.

The Cashdepot

In seldom cases the claimant demands instead of the bankguarantee a cash depot. At this, the
hull insurer will deposit cash or stocks at a bank in a form, where neither the bank, nor the
claimant is allowed, to command about it alone. There has to be an understanding between the
parties how and when payment will be effected. These conditions will have to be announced
to the depository.

In practice, the processing will be handled by the instructed bank in Germany in cooperation
with their foreign correspondence bank. The formalities are close to those of a bank
guarantee, however with the difference, that here cash and/or stocks are serving as guarantee
in the claimant’s jurisdiction.

From the view of the insurer this kind of deposit ranks on the very last position, because here
real funds are getting locked up.

How will the amount of a guarantee be calculated ?

The following procedure is accepted in practice:

1) Estimated expenditure on repair including all accessory charges
2) Estimated loss of income

3) Surcharge of ca. 30% up to 50% on pos. 1 and 2

4) Estimated lawyer- and court fees/costs

5) Interest at a market interest rate (e.g. 2 years)
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Guarantees are unfortunately often grossly overestimated, however only very limited
influence can be executed.

If you on the demanding side, you should have to arrange for clarification in your own camp.
If you are on the given side and the danger of arrest exists, or the vessel is already arrested,
you have to absorb the toad under protest. Will money be expensed for the guarantee, one can
try to obtain a refund for such costs which are related to a possible excess amount of the
guarantee.

Expenditure of time

The expenditure of time necessary to put a guarantee in place is variable and is affected by
several factors.

These factors can be:

1) Amount of the demand

2) The kind of the demand, i.e. type of guarantee requested
3) The law and jurisdiction requested

4) Holidays, weekends overseas

5) Communication problems

6) or a claimant, who isn't cooperative

P. Zahalka
10.08.2009



